
'.

RUSSELL D. LUKAS

GERALD S. McGOWAN

DAVID L NACE

THOMAS GUTIERREZ

EUZABETH R. SACHS

GEORGE L LYON, JR.

PAMELA L GIST

DAVID A. lAFURIA

TERRY J. ROMINE

MARCI E. GREENSTEIN+

MARJORIE GILLER SPIVAK

J. JUSTIN McCLURE+

MARILYN SUCHECKI MENSE

PAMELA GAARY HOLRAN

B. LYNN F. RATNAVALE

+ NOT ADMITTED IN D.C.

LUKAS, McGOWAN, NACE & GlmERREZ
CHARTERED

1111 NINETEENTH STREET. N.W.

SUITE 1200

WASHINGTON, D.C. 20036

(202) 8S7-3!500

October 3, 1996

RECEIVED

CONSULTING ENGINEERS

THOMAS G. ADCOCK, P.E.
MEHRAN NAZARI

AU KUZEHKANANI
~HAHRAM HOJATI, D.se.

LEROY A. ADAM
LEILA REZANAVAZ

FARID SEYEDVOSOGHI

OF COUNSEL

JOHN J. McAVOY
J.K. HAGEJIl+

TELECOPIER
(202) 842-4485

Email: ImngOfcclew.com
http://WWW.fcclaw.com

WRITER'S DIRECT DIAL

VIA HAND DELIVERY
OCT' - 3 \996

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

RE: CC Docket Nos. 94--54, 94--102, 95-116,
ET Docket No. 93-62
PR Docket Nos. 93~ 89-552

EX PARTE FILING

Dear Mr. Caton:

(202) 828-9471

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to Jackie Chorney, Legal Advisor to Chairman Hundt on October 1, 1996. The
presentation summarized AMTA's recommendations regarding a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, eithe" 'Jy waiver
or under Section 90.629 of these rules, and who offer real time two way
interconnected voice service using a mobile telephone switching facility. that is
interconnected with the public s\\'itched network.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer roal time two
way interconnected voice service using a mobile telephone switching facility. that is
interoonneeted with the publie switehed networlE, and Incumbent Wide Area SMR
Licensees.
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Washington, D.C. ~0006

(202)296-B111

Date~: March 1, 1396

Rici~ H.fla
Teton Cornm., Inc.
S45 S. Ut.ah Ave.
Ida}lo FaIle. 10 83402
(208) 5~2-0'750
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In response to the Federal Communications Comm1.l;l;ion' 9 (the

·Commission N ) r~cent request for short, concise joint pleadings

reflecting consensus positions among partiea, SMR WON, the Ameriean

Mobile Telecommunications AsvQciation ("AMTA") • and Nextel

Communications, Inc. ("Nextel ll
) (coll.ctively, the "Coalitionll

)

respectfully Bubmit theae .:Toint Reply Comments concerning tr.~

licensing of Specialized Mobile Ra.dio ("SMR") uystems in PR Docket

No. ~3-144.

SMR won is a trade association of small business 800 MHz SMR

incum1:)ents. AMTA is a trade association representing numerOUIi SMR

licensees -- both large and small. Nsxtel ic the Nation'S largest

provider of both traditional and wide-area SMR s8rvice~, OVer the

past nea.ly three years: eaoh haa part1eipated 8xtensivel}' in r'ille

makings implementing the re9ulato~y parity previsions cE the

Omnibus BUdget Rereonciliat1on Act of 1993 (OO:9AA 93").

OBRA 93 mandated that the Commission create a level regulatory

playing field among all Commercial Mobile Radio Service ("CMRS")

providers. Thi. has required a comprehenaive restructuring of S~R

lic:enslng rules, regulations and polieiee affecting t.he opel;"at~_onB,

interests and future business plans of all SMRs -- l~rge and small,

local and wide-area,

On December 15, 1995, the Commission adopted rules to license

the top 200 SMR channels On a Sconomic Area (ftEAft) basis, using

competitive bidding to selec~ among mutually ex~lusive .pplicants

coupled with mandatory relocation/retuning of incumbentB to permit
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EA 11censees to obtain contiguous, exclusive use spectrum

comparable to other CMRS licensees. . At the same titn~, the

commission adopted a Second Further Notica of Proposed Rule Making

(the "FNPRM") proposing EA licensing by competitive bidding tor the

lower eo SMR channels and 150 fermer ~neral Ciltegory channela

reclassified pro&p4ctively for SMR-only use. These proceedinga

have been among the most contentious and fractious in the wireless

communications industry.

The Coalition membet"liI have epent hundred. of hour& identifying

areilS of <:Ol:SenlilU$ and resolviog d1sagreeme'r',ts :~r.at appe~ut'd

intractable cnly a few months ago. These Joint Reply Comment-a ar~

the outcome of these effort'" and .re an enormous achiel'vement. They

build upon the licensing proposals in the FNPRM to resolve the

transition from site-by-site to FA licensing on the lower channels

- - taking into account: differenc88 between t.he uses and pafit

l1censir.g of \':..his spectrum ~nd the upper 200 channels. In

combination with the underlying coti~apta of ttg l;;vles alre..dy

adopted for the upper 200 channels, the Coalition proposal balance~

the interests of new, emerging ~id.·area SMa operators with tne

needs of exi~tin9, traditional BM~ operators.

Specifically, the Coa.lition supports the Commission's propoeal

to license the lower 230 channels on an EA baeis uain9 auctions to

reeolva mutually exclusive' applicatiQns. U;,11ik~ the top 200

channels, however, the lower 150 chanmr1.a are individually

licensed, with some on a shared uae basis. Moreover, the lower 80

SMR channels are interle&v~d with other allocations, making the
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creation of large blocks of contiguous spectrum impossible. In

addition, as the Commission tentatively concluded, there.:i.. no

posSibility of relocating 1ncu~nt5 from the lowsr channels to

other comparable spectrum. Thus, EA licensing on the lower

channels must enable inc\imDent operators to continue serving the

pu~lic on their existing epectruro assigz::nents with reasonable

opportunities for expanGion.

Acc-:>rdingly, the Coalition proposes a pre-auction, channel-by

channel, EA-by-EA settlement process for the lower 230 channel~.

EA auctions would occur only aft~ existing incumpent licen~eeB on

the lower 230 channels, including retuneea from the upper 200

channels, have had an opportunity to nsett:.le ll their channels as

follows; if there is a single licensee on the channel within the

EA. it would apply to the Commission and be a~arded an EA license,

If there are .averal licensee8 on a single channel within the EA,

they would rece~ve a single EA licen8e for tha: channel under any

agreed-upon business ar4angemen~, e.v., a partnersh~p, joint

venture, or consort.ia. Non-settling channels in the lower 80 would

be auctioned in existing tive-channel blocks; those ~n the 150

channels would be auctioned in three SO-ch~nnel blocks.

EA settlements are tully con8i~tel'1t with the commission' EJ

competitive bidding authority in Section 309{j) of the

Communications 4ct of 1934, as amended, directing the Commission to

USe threshold eligibility limitations and negotiJ.'ltion to avoid

mutually 8xclueive applications. Settlements would minimize the

number of ~ blocks requiring auctionB, thereb}' speeding service to

-iii-
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the public. New entrants would not be foreclosed as th.y could

par~iClpate in the upper 200 channel EA ~uctiona and the lower 230

auctions for non-settling EAs.

All incumbents 8hould pe free to participate in SA settlement.

and to obtain an SA lic~n8e either indiVidually or as a .ettlement

grvup participant. For non-sett.ling EA blocks, the Coalition

8upports a competitive b1ddi~g entrepreneurial set-a.1de for the

lower 80 SMR channels and one of the 50-channel f~rmer Gen~ral

category block•.

The Co.lition believefi t.hat the SA settlement proces.s. if

adopted, would result in near industry-wide &uppcrt for EA SMR

licensing on all 430 SMR ohannels. including the general concepts

of the COmmi$81on'B auction and mandatory relocation deci$ions in

the First Report and Order in this docket. The Coalition

respectfully requests that the Commission adopt its conseneUG

propo.al, as described in detail herein.

-iv-



2023319062 AMTA

FEB-28-86 THU 16:32 NEXTEL WASHINGTON
751 p.07 FEB 29 '96 17:06

FAX NO. 202296821j p.oe

••fo~. t:he
TSJ)8RAL Cr.MKtDIICAT'IORa COIIIIISI:tON

wa.~ingtOD, D.C. 3055.

In the Matter of

Amendment of Part 90 ot the
Commia.1on's Rules to Facilitate
Future ~.~elopment of SMR Systems
in the aoo MHz Frequency Band

Implementation of Sections 3(0)
and JJ2 of the Communica~ions Act

R.gulatory Treatment of Mobile
Services

Implementation of Section 309(j)
of the Communications Act
Competitive Bidding

To; The COM1••:J.ou

)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)

PR Docket No. 93-144
~-el17, RM-e030
RM-8029

GN Oockec No. 93-252

PP Docket No. ~J-253

Jonrr UPIIY COM.laHT8 0.' SMa WOIl,
TIIB »mRICM MOBIL. Tm..COMIIUJrlCATXONS ASSOCIATION

ANI) DrnL COIUIUNtCkTIQlfS. INC.
ON 'l"BB S_CONl) FURTHER .OTIC. OP PROP08JD 1tULB KAXING

I. ilmtOPUCTIQM

Pursuant to Section 1.415 of the Rules of the Fed.eral

Communications Commission ("Comml.fi1on lt l and the Second l"'urther

Notice Of Proposed R\11e Making ("FNPRM") in PR Docket No. 5)3-144

("the December 15 Ord4!r lt ),ll th. Coalition of SMR WON, the

kneriean Mobile TE!lec:ommunic~tionsAseoci.tion (IIAMT1\") and Nextel

Communications, Inc. ("Nextel lt
) (collectively t.he "Coalition")

--------~----

1/ Amendment of Part 90 of the Commil:Ulion' 5 Rul~a to
P'acilIt.ate Future Development of SMR Sy8tema in the 800 MHz
Frequency Band. FCC 95-501, released December lS, 1995 On January
11, 1996, the Commi.••ion extended the Comment c1eadline from January
16 to Fepruary lS, and the Reply Comment deadline from January 25
to March 1, 1996. Public Notice, VA ~~·2, released January 11.
1996.
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respectfully submit Reply Comments in the above-referenced

proceeding.i.1

SMR WON i. a trade association of small busi~GSB Specialized

Mobile Radio ("SMR") incurnl:>ents operating in the e00 MHz band.

AMTA is a "nationwide, non-prQfit trade associat1on," representing

the interests of specialized wireless interests including SMR

licensees. Nextel is the largest provider of SMR services in the

Nation, and all me~ber8 of the Coalition ars active participant» in

this proceeding.

Afte~ .eviewiog the ~pproximately 36 comments filed herein,

the Coalition found wi.decpre.ad industry consene'Us on the following

(1) The Commis5ion should adopt a pre-auction, channsl
by-channel, Economic Area (ilEA") -by-Eeonomir: Ar{!!C.
settlement process for the lower 230 ch.1lnnels·ll

{2} Mutually excluBivl9 applications in EM t11at do not
settle ohould be ehosen throuan tile Q;UC~iO,;1 t">f fi~r~

char.n~l blocks on the lower 80 SMR channeJ~ aDd three ~O
ch~~~el blocks on the 150 tormer General Category
channels.

2,./ The Coalition supports th~ industry'. consenSUQ proposal r

as ••t forth in their i~divid~.l comments and th$ comment~ o! the
Personal Communications Industry Association (lfpCIA"j, E.F. J'ohnson
(I1EFJI') I Pittencrieff Communi ca.t ions , Inc. (tfpCl"j and the u.s.
Sugar Corporation ("U.S. Sugar h ). SlIch member of thl"S Coalition may
8ubmit individual Reply Comments.. cons1ete.nt wit!'. the poaitions
taken hereir..

~I All incumbents on the lower 230 chdnnela CQuld
participate in EA settlemQots and rQceive an E~ licens~

individually or as part of a settlement group. The participants in
each EA settlement negociation would be det.ermined by whether their
base station coordinates are located within the EA. In the case of
certain chann~l$ which do not .ettle on an ~ basis, the Coalition
.upports a competitive bidding entrtaprf.meHrial Bet -aside, as
discussed below.
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(3) When coupled with the SA settlement. proce•• , there ia
consensus for designating O~~ 50-channel k,lock and the 8a
SMR channels as an entrepreneurial set asid~, thus
perm1tting anyone to participate in the auction of the
two So-channel tormer GenGral Category blocks.~1

(4) The Commiseion should encourage a cost
sharing/cooperative arrangement among the upp~r 200
channel a~ct1on winners dUYing the retuning proce6s.

(~) Ba~el~ne requirements for achieving
facilities" in the retuning process are
herein.

(6) There is industry sup:E'0rt for the general
the upper 200 -ehannel auct.ion and
retuning/relocation process if coupled
industry's proposed lower channel settlement

"comparabla
c.el ineated

conCQpts of
mandatory

with the
process.

II • DISCUiB:r9M

A. THI LOWBR 80 AJlD 150 C!IAlOQZ,S

1. The Commenta Reveal«.Q SUb&Wntial InC!~try-WidEhpport
FQr A ire-Auction, Chinnal-iy~channe.laett.lement Proc'a~

On Thl.. Low@. 230 Cbannea

The Coalition members each proposed a pre-auction settlement

prooess designed to .1mplify the tranaition from site-by-site

licensing to EA licensing, incr.ase the valu~ of the lower

channels, prevent mutual exclua1vity, and i'~.mit incumbe.ntB to

continull devehJp1ng their existing aysterriS. Th~ ~ettJ.t3mEmt:. prec.ess

is necessary since I oV~H' the pact .. two Qecad{-s of intensive

d.::;;velopment," the extenf$1ve shared use of the 150 former General

---------
il The Coali.tion supports the CommIssion' S d~cis.i.on to

recla58ify the 150 General Category ch~nne18 au prospectively SMR
only.
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Cat.egory channel., in particular, has ~esulted in a "mosai.c of

overlapping coverage CQntour& .. . "aJ

UnliKe the upper 200 channellJ, Wherein each license was

granted for five to 20 channels, the lower 150 channels were

licensed on an 1ndiv1dual basis often for sna.red use. '1'his

licensing "hodgepodge" makes the lower chant'lBls mQst ufJlIful to

lieensees already operating thereon, including th.e

retuned/relocated upper 200 channel 1ncumbent8.

The Coalition, as well a~ E.F. J¢hnson, PCIA, pittencrieff

Communications, Inc. and the u.s. Sugar C.:>rpcrllt".ion expressly

.Iupport pre- &uct ion EA .!u!ttlementli a¥ fol:t~w~:

single licen&a. on the channel throu9hcut t.he t:A: J..'::' 'Would h:jive th<;l

rignt to ~ppl¥ for and be awarded an £A license. If thet"e ar~

several licensees on a single channel throughout the EA, they would

receive a single EA license tor that channel under any agreed-upon

business arrangement, e.g' l a partn~rship, joint venture, or

consort ia . fd The coatiti.on'.. p.opoGed EA settle:ncnt process,

tb'at:"efore. wo",1.d elim1nate mutual exolusivity for the "8~t.tled"

11 See Comments of AMTA at p. 19. Given the Commission'.
decision in the F1.se Report and Order to re-categorize the 150
former General Category channels aG SMR chann:::lls prospectively. and
ita proposal to 11cen$e them on an EA basis thlough auctions, the
Commission appeara to h:sve eliminated the conventional channel
classification. These channel" should be pros~e~tively av.ilable
for trunked US9.

il AMTA at p. 10; EFJ at p. 8; PCrA at p. 17; PCi at pp. 8
9; SMR WON at pp. 9-11; and U.S. Sugar at p. 13. 'fhe Coal:i,~i.cn

does not fundameneally disagr4te with the pcrti~l EA sectlement
process o\ltl1ned in the Commentli of SMt{ "'ON. See $t"1R WON at p. 10.
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channel and make it unnece•••ry to use competitive bidding

licene1ng procedures.

While not expressly addressing the above proposal, tne City of

Coral Gables, Florida (\lC'or~l Gilbles"), Entergy Services, Inc.

("Entergy"), and Fresno Mobile Radio, Inc. ("Fresno" i recognizQ the

necessity of a pre-auction settlament. Each highl ighted th.

complexities and limited utility of auctioning spectrum that i~, as

Coral Gable. described it, an "overcrowded hodgepodge."]./ A pre

auction EA settlement would remedy their conCerns.

we .. the Telecommunications 1\sBoc1atiQn ("UTe") stated that

public ut.ilities,. pipeline companies and puhl.c aafet:t entities a.re

legally foreclosed from using th~ir t1nancial reaource~ for

competitive bidding since they do not use the spectrum to generate

Many are funded by states, localities and

municipalities, or citizen ratepayers, which. limits their authority

Pre-auction settl'2ments would assure

that public utilitieg and public safety orgu~izat10ng can

participate in EA licensing of the lowe:;- chann~13 instead of

relegating them to continued site-Qy-aite licenGinq, thereby

precluding their expansion while the rest of the industry mo'ves to

2/ Coral Gaples at p. ij (lower 230 channels are euch &n
"overcrowded hodsepodge" that, without the 6et.tlement of as many
chanllels as possible, whoever wine the auctio.'I'1 would "owe $0 much
protection to 10 m~ny incumb8nt~ over GO much of tr.~ market" that
the geographic license will be of little val~~ to th~ winn~r) .
See also Entergy at pp. 8-9; Fresno at p. 23.

if UTe at p. 13.

if Id.
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geographic-based licensing, While the Coalition agrees tba~ these

hurdles are solved by retuning/relocation on the upper 200

channels, the Coalition also supports che Comm1.eion's tentative

conc::l'Usion that such retuning/rli!loeation is not feasible on the

lower channels.

2. ~e-AuctionSettlcw,nts cpmply With Section ;JQ9 (it Of Ibe
Communications Ac~ Qf 1934

Permitting pre-auction EA settlements fully complies with the

competitive bidding provi !J ions of Section :309 (j) of the

Communications Act of 1934 (IICommunications Act") ,JJ;./ !n fpC:';,

it. would e4Cpressly carry out the Commissiou' B d....ty to take

necessary measures, 1n the public intere&t, t.O avoid mut~al

exclusivit.y. Section 309(j} (6) (E) require. that the Commission

"u6e . . . ne90~1ation, threshold qualifications, ... anc;l other

me.ms in order to avoid mutual exelusivity in application and

lic.n~ing proceedings. wl1/ The settlement proposal 1~ j~st

that: • thre6hold qualification/eligibility lim~tation And a

CommiBsion-endorsed negotiation process tt'.at estahlishes a.

regulatory framework to avoid mutually exclusive applications for

SA licenses on the lower 230 SMR channels.

section J09(jl of the Act authorize~ the Commission to select

among mutually exclusive applie.tion!i for radio licenses. At

various times, and to further different public ~~licy ~bjectiv~G.

Congress has instructed the Commission to sel~ct such appliclltlons

lQl 47 U.S.C. Section 309(j).

11/ 47 U.S.C. section 309(j) (6) (g) .
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through comparative hearings, rend.om selection procedures an~, moat

rfJcent 1Y, eompetit i ve bidding. These assignment proceliPses are

unneeessary, however, if the applicants can avoid mutually

exclueive applications. Granting a single channel EA licen5~ to

cett11ng incumbents on the lower 230 ~~ channela ia fully

consistent wit.h the Commis.ion'li Section J09 (j} competitive bidding

authority because it fulfills S.ction J09(j) (6) (E)I ~~ explained

above, by establi8h1ng a mechanilm to avoid mutual eXClusivity.

Permitting pre-aucti.on EA settlements would facilitate the

ex~editiou. tran.1tion of lower SMR channel incumbents from s1te

by-.ite to EA licen6ing wherever po~~ible, with auctions ~sed only

for EA licenseea where mutual exclusivity per8ist~.

Moreover, adopting a threshold eligibility limitation t.o

promote pre-auction, ehannel-by-channel EA eettl~mentB among

incumbents (inclu~in9 retunees) is in the public interest because

(1) the spectrum i. heavily licensed, mo.t oft~n on a channel-by

channel or shared-us~d basis, and ie ther~fore of lit~le value to

non·incumben~s; (4) it wQ~ld .peed licensing and delivery of new

services to the publicilll and () it would not foreclose new

entrants from the SMR indu8t~y. New entrants could still bid on

ill pelI. requeste that the commission postpone tht!l ~.owe;r:

channel l1ceuo1ng until the construction deadlines for all
inc\.unbent systems have passed. PCIA at p. 19. The Coalit.ion
disagrees. ~his would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby slowing the provisiQr.
of new services to the public. These delays are not justified by
PCIA'S speculation that channels may become available after
con8tructiQn deadltnes lapse. If an incumbent fail. to timely
construct a ~tat1on, those channels should revert automatically to
the SA licenaee(s} for thQae channels.
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lower channel EA licenses that do not .ettle, or the upp!r 200-

channe1 EAs I and they coulQ participate through mergers,

partner.hips and/or buyouts of existing SMR companiea.

Further, the EA settlement prQcess is nece8sary to tran.ition

th9 lower channels to geographic lieertsing in ligh~ of exi~ting

incumbent operations. unlike the upper 200 channels, where the
"eT~~HINr:~

Commission has ,Fe,...l'}' Q",Q9P:! zed thilt incumbents c"!n aa. ,t11 be

relocated to permit EA license~e to introduce new technologies and

services requiring contiguous 8pect~Jm, there is no possibility of

retun1ng incumbents from tne lower channels. Given this, the EA

settlement proposal Olffords a m~chaniB\n to 1ncorporate the existinq

and future operations of lower channel incu~Qents -- taking into

account shared authQrizations and the non-contiguQ<lS lower SO SMR

channels -- within the transition to geographic area lieensing.

Additionally. the EA Gettlement prOC&88 will ass1stt.h6 volunt~ry

retuning from the upper 200 ehann91s by providing retuned

incumb.nts access to geographic-based licenses

There is sound CommiesiQn precedent for limiting lower channel

EA settlements to incumbent carriers. The Commission granted

initi~l cellular licensee on ~ geographic basis with ~wo blocks in

each are... Eligibility on one block wa6 1imited to wirel ine

telephone companies to aSSU1'e tAl~phone company cellular

participation 1~1 1 f the local t~le'phone compan1 ~R were unilb1e

,UI
companies
number of
are•.

TJnder state regullltion at the time, local t.elephone
had defined monopoly service ~reas, thereby limiting the
t~lephone company eligibles in ea~h cellular licensins
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to settle, the Commission ~r.nt.d the license by lottery, p~r8uant

to its then-exist.ing liceniJing authority under Section

30'(j).~1 In many cases, the incumbent telephone companies did

settle. avoiding random selection, and the licensee "peedily

ini~1at..d new service to coneumers.121

The proposed lower channel EA settlement process is comparable

to initial cellular licensing, albeit the unresolved mutually

exclusive incumbent appl~e.tions would be chosen by auction rather

than lottery. There are compelling', public interest justifications

for limiting pre-auction lower-channel SMR settlements to

incumbent", as discussed above, just as there wa5 for the cellular

wireline set-aside. If the SMa incumbent. do not settle, then the

EA license would be subject to mutually ekclucive applications and

auctioned, just as mutually exclusive cellular application. were

subject to a lottery. In tact, the pro90sed SA c8ttlemellt process

is more inclusive than was cellular lieensing Rince ~~ applicant

(or .~ least any small bU8iness) could bid on unsettled EAQ; only

telephone companies in the geographic area could apply for the

cellular wi.eline license.

~/ Cellular Lottery pecis!on, 98 FCC 2d 175 (1984).

~I The Commission ~ccently proposed a simil~r eligibility
limitation in its Advanced Television (IIATVII) lic~nsi.n9 proceeding.
Therein the Commi8sion proposed to limit eligibility by allowing
i.ncumbent broadcastere to "have the first opportunity to acquire
ATV channels." Fourth Notice Of Propo5ed Rule Making and Third
Notice of Inquiry, MM Docket No. 67-~~e, 10 FCC Red 10540 (1995) at
para. 25.
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3. The COmmission's Proposed Set-A.ide

A number of p~rt1e8 opposed the Commission's proposal to set

~8ide all lower 230 channels as an ent1;epreneur' 6 block.al

They asser~ that an entrepreneurial set-aside could prevent lower

cha.nnel incumbents from bidding on the very spectrum on which t.hey

are operating and serving the public today since many incumbents

would not meet tne proposed small business revenue ceilings.

The Coalition agrees that denying incumbentB the right to

participate in the auction not only precludes their ability to

expand and potentially enhance their operationa, but it also denies

them the ability to protect their existing operations while others

could essentially "land-loc::k" them by obtaining the SA license. SA

settlements would enable these incumbents to continue offering

services and to grow their businesses.

Other commenters eupported the entrepreneurial set-aside

concept b~cau$e it would provide 8p~cific opportunities for small

SMR businesses,UI and the coalition has agreed to support an

ill UTe at p. 14 (set aside "further compound[el the
unfairnecs of the reallocation of the channels for commercial
service ll because moat pUblie utilities and pipeline companies have
gross annual revenues far above any proposed "small bUSiness"
limitation); pcr at p. 11 (opposed to an entreprenBwr'~ block that
appliea the financial eriteria to incumbents); Entergy at p. 11
(denies large incu.mbents, 1.e., all utilities and pipeline
companies, the ability to bid on the vary license on which they are
now operating, thereby denying them the right ~o protect their
assets) ; Tellecellular de Puerto Rico, Inc. ("Tellecel1ular") at p.
1; Southern Company at p. 16 ("prevents SOme incumb-ents 'Who desire
to retain their channels from participating in the auctions"); and
EFJ at p. 9 (" fundamentally unfair to prohibit enti tieQ from
participating in such an auction if they already hold channels in
an EA. It)

~I Bee, e.g., Fresno at pp. 29-29; SMR WON at p. 2~.
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entrepreneurial set-aslde limited to the.lower 80 channels ~nd one

of the SO·channel blocks in conjunction with Commission adoption of

the industry EA settlement proposal described above. The set-aside

would apply only ~o eligibility to bid on lower 230 channels which

are not ~ettled among the existing incumbents (including retunees)

and which therefore must be licensed through compet1tive bidding.

All lower 230 channel incumbents would be eligi~le to participate

in the pre-auction EA settlement process and to receiv~ &A license~

either indiVidually or as part of a 5ettleme~t group.

B. THE OPPER 200 CHANNELS

A4 noted abOve, many 1ndu5try participants will support the

general concept" of the commi.••ion'l; upper 300 SMR channel EA

licen81ng auction and relocation decisions, as eet forth in the

First Report and Order. if the Commission .dopts the pre-auctiot\ ~A

settlement.process for the lower 230 9MR channels discussed herein.

A consensus of commenters asaert that these approaches, taken

together, reason.bly balance the needs of all SMR providers and

will facilitate a more competitive SMR/CMRS industry. This

includes relocation of upper 200-channel incumbents to the lower

channels where they would become incumbents with the right t.o

negotiate and settle out their channels to obtain gA licen8es.

There are, however, a few aSpQctB of the relocation process

that warrant further discussion: (l) coat sharing/cooperation

among EA licensees; (2) using Alternative Dispute Resolution
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("ADR") to resolve relocation disputes; and (3) the specifics of

determining "comparable facilities'· and "actual CQl:it6. "U.I

1. Cost Snarin9'COOpe(ati9~AmonaEA Licepsees

Several commenterB Bupported the commission's proposed cost

sharing plan for EA licensees and the requi~ement that SA licenseee

collectively negotiate with the affected incumbents .19/ Such

collective negotiations, they argued, would "faeilit4te the

reloeacion proce8s.~/

The Coalition and other commenters agree th&t an £A licensee

should not be able to delay or stop the relocation process for all

affected EA licensees because it cannot or does not desire to

retune/relocate 9ln incumbent. Boeh AMTA and Fcr proposed that

those E.~ licensees who cl100se to retune/relocate an in~umbent

should be permitted to retune/r~locat:e the entit'(~ .e¥5tem - - even

those channels located in a non~participatin9 J;;A licensee's

block. ill Thie would prevent a situation where, for example.

Licensee A, is not interested in retuning the channels of an

18/ There w.as significant agreement among comment~rs that
partitioning and disaggl'egation should be permitt::d on th~ upper
200 channel blocks. See AMTA at p. 8; E1"J at p. 3 I Gene·see
Bueine8s R.dio Sy~tem8, Inc. at p. 2; Sierra Electronics at p. 1;
and PCIA at p. ~3. Only one party voiced opposition to either
proposal. See Fresno at p. 3 (sublicensing should not be permitted
due to the complexities it could er8&te) .

19/ See, e,g., AMTA at p. 11; Fresno at ~. 15i per at p. $i
Digital Radio at p. :3; and Industrial Telecommunil;-.tiomi
Association (UITAU) at p. 11.

'lSl/ Digital Radio at p. 3; SMf< system", Inc. ("SSP) at p. 3;
UTe .t p. 7.

~/ AMTA at p. 11.
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incumbent within ~t» channel block. Licensee B and License~ C, on

the other hand, who al.o hav8 a portion of the incumbent's system

in their blocks. want to retune/relocate that same 1ncumbent.~/

Without some preventive mechanism, Licensee A's re!usal to

retune/relocate could result in no relocation by anyone ainee the

incumbent's e~tire &ystem must be 4~located.

Licensee~ Band C. therefore, sh.ould be permitt.ed to relocate

the incumbent· a enti.e system by offering the incumbent their

channels in the lower 80 or the 150 to account for the channel(s)

in L1censee A" s block. After the retuning/relocation i.a complet.e,

Licensees nand C. who retuned the incumbent off Licensee A's

channels, w01.ild "succeEd to all rights held by- the iFcumbent vi.a-a

vis" Licensee A.iJ/ Without this flexibility. r~loc~tion CQuld

be unnecessarily delayed and prot~acted.~41

2. Alternative Dispute Resolution

The comments exnibited mixed rea~tione to the Commi••ion's

proposal to employ ADR during the relocation pl~oc:e9s. The

Coalition believee t.hat ell properly-designed AOR system can m~et all

concerns. I t is imperati"e - - as AM'r)\ pointed CUl; ~ .. ~ha.t t:'H~ra be

several adJit.ation choice& .12/

unlelJa all parties agree. Moreover, all. ADR dec isions must be

32/ Or perhaps the 20-channel block licensee does not haveR
lower 80 and 150 channels suitable fQ~ retuning that particular
incumbent.

11/ rd. See also comments of Next.l at pp. le-£O; 1)<:1 at S ..

l.1.1 Ne:ttel at p. lfL

~I AMTA atp. l~; Nextel at p. 23.
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appealable to th~ Commi.sion and other appropriate agencies, and

all ADR costs should be resolved by the arbiter as p~rt of the ADR

process·lit

3. compa~ible Facilitiei

Moet of the industry agrees that "comparable facilities"

generally require that wa system will perform tomorrow at least as

well e.s it did yesterday, "lll There was aignificant agreement

that comparable facilities m\.lst include (1) the Same number of

channels, (2) reloeation of the entire system, and (3) the same 40

dBu contour as the original aystem.~1

Critical to the definition of comparable facilities is the

definition of a "system," which should be defined as a base

station or stations and those mobiles that .egularly operate on

those stations. ~ base station would be eonsidered located in the

EA .pecified by it. coordinates. notwithstanding the fact thae its

service area may include adjacent geographic EAs.~1 A multiple

base station system, by definition, could encompass multiple EAs.

'HI Id.

~/ See AMTA at p. 15.

1a1 AMTA at p. 15; ~i9ital Radio at p. 6; EFJ at 9. 5; GP and
Partners at p. 3; Industri~l Communications ar-d Electronics at p.
7; SSI at p. 7; and UTe at p. 9.

UI See Nextel at p. 22. See a1 ..0 AMTA at p. 16 ("QYBt.~m"

includes "any base stat10n fac1l1ty (9) Which Clre ut i1 ized by
mobiles on an inter-related basis, .nd the mQbile~ that operate on
them."); PC! ~t p. 7 ("system" eho'Yld be limited to those mobile
units that regularly operate only on those base sta~ions within the
EA liceneee'e E~.)
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One commenter, Centennial Telecommunications, Inc. (IICTI"),

suggests that a "system" should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other, unaffiliated,

parties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed, not affiliated or

interoperable with the retunee's system.

III. CONCLUSION

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

lQ/ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI 's" system. II See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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fulfill the Commission' $ .e'3u1t'otory parity mandate and promote

competiCiort among all CMRS competitors.
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background
The Coalition, including. but not limited to, SMR WON. the American Mobile
Te1ecorrununications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nextel Communications, Inc., rq>resents a large
IruAjOrity of 800 MHz SMR operators of all sizes, including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents
agreement for the first time among parties that have long had sharp differendes on
the issues in this proceeding. The Coalition respectfully submits that approJaJ of its
position would result in near-unanimous industry support for EA~based licensing of all
430 SMR channds in this band, as well as for auctions and the Commission's
decision to permit mandatory retuning/relocation of upper-band incumbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incwnbents. including upper-band retunees/re1ocatees and non-SMR
operators, to continue setving the public with reasonable opportunities for expansion.
Therefore, the Coalition advocates a channel-by-channe1, EA-by-EA settlen1ent
process that will allow all existing licensees, whether SMR operators or private,
internal-use systems. to obtain geographic licenses on current channels witllin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome Site-specific licensing; it would promote rapid
service to the public, and it ,"vouId allow new entrants to obtain licenses on channds
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuning/relocating upper-
band incumbents, the FCC should require that a retuned system "perform tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same

-------------


